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The Minority Media and Telecommunications Council ("MMTC") and 

the National Association of Black Owned Broadcasters ("NABOB") 

respectfully request the Commission to grant the following 

re1 ief :JJ 

1. Extend the comment and reply comment periods in the 
2/  as follows: 

s r a t h e r 6 0  d w  
60 -n 3 0  dava. 

2. Reverse language, buried in a footnote, that purported to 
change longstanding precedent that holds that the 
attribution rules are inextricably related to substantive 
ownership rules; and expressly request comment on the 
attribution rules; 

3. Affirm that minority ownership is a central interest in 
this or any structural ownership proceeding; and stop 
insisting that commenters debate whether minority 
ownership is important -- an issue the D.C. Circuit 
decided 27 years ago and one that is no longer a subject 
of reasonable debate; and 

4 .  Include in the record of this docket the five 
broadcast-related research studies released in 2000 
pursuant to Section 257 of the Telecommunications Act, 
and seek comment on these studies. 

These steps will produce a superior factual record, reduce 

substantially the likelihood of judicial dissatisfaction, and go a 

1/ The views expressed in this Motion are the institutional views 

individual views of each of their respective officers, directors, 
advisors or members. 

of MMTC and NABOB, and do not necessarily reflect the 

* ' t s  Bro 21 k v i e w  of the Commlsslon t Own- and Other 

, FCC 02- 249  (released 
1 ' )  . Telecommun ications Act of 1 9 9 6  ( N P W  

September 23, 2 0 0 2 )  ('I- 

R u l e s  AdoDted Pum-* 



-2- 

l o n g  way toward ensu r ing  an e q u i t a b l e  outcome t h a t  p r o t e c t s  t h e  

American people  from undemocrat ic  p r a c t i c e s  by t h e  most impor tan t  

i n d u s t r i e s  i n  t h e  p u b l i c  s p h e r e .  

I .  The Time Allowed For Public Comment Is So 
So Short That It Ensures That The Record 
Kill Contain Little T b t  Is New Or Cr- 

We a r e  not  seek ing  120  and 60 day comment and r e p l y  comment 

p e r i o d s  i n  t h e  hope of g e t t i n g  a few e x t r a  weeks of a d d i t i o n a l  

t i m e .  We r e a l l y  mean, u r g e n t l y ,  t h a t  we need i t .  

The -us N P m  c o n t a i n s  s p e c i f i c  q u e s t i o n s  commenters 

a r e  expec t ed  t o  answer.  Commenters a r e  asked  t o  conduct  

independent  r e s e a r c h  t o  answer t h e s e  q u e s t i o n s  .J/ 

t h e s e  q u e s t i o n s  a r e  q u i t e  welcome,A/ s e v e r a l  key q u e s t i o n s  germane 

t o  t h e  p roceed ing  a r e  not  asked  i n  t h e  , and m u s t  

t h e r e f o r e  be r a i s e d  and developed by  commenters l i k e  o u r s e l v e s  .L/ 

While many of 

3/ L a t  1 4  4132 ( " [ w l e  welcome t h e  submiss ion of  any r e l e v a n t  

a s  comments based on w e l l - e s t a b l i s h e d  economic t h e o r y  and e m p i r i c a l  
ev idence .  I n  t h a t  regard ,  w e  a r e  e s p e c i a l l y  i n t e r e s t e d  i n  
r e c e i v i n g  comments t h a t  p rov ide  no t  on ly  t h e  t h e o r e t i c a l  
j u s t i f i c a t i o n s  f o r  adop t ing  a p a r t i c u l a r  r e g u l a t o r y  framework, b u t  
a l s o  e m p i r i c a l  d a t a  on t h e  e f f e c t  that:  compe t i t i on  and 
c o n s o l i d a t i o n  i n  t h e  media i n d u s t r y  have on ou r  p o l i c y  g o a l s . " )  

A/ We n o t e  w i t h  approva l  t h a t  t h e  Commission has  acknowledged t h e  

T h i s  i s  a v a s t  improvement on t h e  n o t i c e  o f  proposed rulemaking i n  
t h e  l o c a l  r a d i o  ownership p roceed ing ,  which d i d  not  even c o n t a i n  
t h e  words "minor i ty  ownership ."  See k l l m g x a ! L i D  of RaciiQ 
5 o a d c a s t  S t a t i o  n s  i n  Local W e t s  ( N P R U  , 1 6  FCC Rcd 19861 ( 2 0 0 1 )  
( "Loca l  Radio Ow- ' I ) .  However, a s  w e  d i s c u s s  h e r e i n ,  t h e  
Omnibus NPRM i s  u n f a i t h f u l  t o  t h e  Commission's h i s t o r i c  r e g a r d  f o r  
mino r i t y  ownership,  and i t s  t r e a t m e n t  of t h e  mino r i t y  ownership 
i s s u e  w i l l  e n su re  t h a t  i f  t h e  p a r t i e s  e s t a b l i s h  a need f o r  
comprehensive review of t h i s  i s s u e ,  such review w i l l  be imposs ib l e  
because  t h e  proceeding w i l l  be  over  by t h e n .  See pp.  9-13 u. 
5/ For  example, t h e  amnifvls N P M  does  not  seek comment on t h e  

i n t e r e s t s  on t h e  a t t r i b u t i o n  r u l e s .  See pp. 6-9 infra. 

e m p i r i c a l  s t u d i e s  f o r  q u a n t i f y i n g  b e n e f i t s  and harms, a s  we l l  

i s s u e  of mino r i t y  ownership .  UL a t  1 9  ¶50 and n s .  122-123. 

impact of a d d i t i o n a l  media (and e s p e c i a l l y  cross- media)  
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The c o o r d i n a t o r  o f  t h e  twe lve  FCC s t u d i e s  i n  t h e  record of 

t h i s  p roceed ing  c e r t a i n l y  d i d  a yeoman's job. H e  h a s  s t a t e d  wi th  

g r e a t  candor  t h a t  " [ w l e  have no t  y e t  begun t o  unde r s t and  t h e  

i m p l i c a t i o n s  [of t h e  s t u d i e s ]  . . . .  People  who f e e l  t h e  outcomes a r e  

i n a c c u r a t e  or b i a s e d  s h o u l d  supp ly  wi th  better ,  more compel l ing  

ana ly se s . ' h /  But i n  M y  days  ? 

We are  no t  wi thout  h e s i t a t i o n  i n  s eek ing  a d d i t i o n a l  t i m e ,  

With m i n o r i t y  r a d i o  ownership  i n  danger  and m i n o r i t y  t e l e v i s i o n  

ownership a t  r i s k  of c o l l a p s i n g  e n t i r e l y ,  w e  do n o t  w a n t  t o  d e l a y  

any r e l i e f  t h a t  cou ld  r e s c u e  m i n o r i t y  b r o a d c a s t e r s  from t h e  a d v e r s e  

consequences  of t h e  1996 Telecommunications A c t  and t h e  r u l e s  

implementing i t .  

MMTC and NABOB each  i n t e n d  t o  f i l e  u s e f u l ,  thorough  and wel l  

informed comments. And t h e  p l a i n  f a c t  is t h a t  i f  w e  worked e i g h t y  

hours  p e r  week eve ry  week fo r  s i x t y  days  on no th ing  e l se  b u t  t h i s  

p roceed ing ,  we would n o t  b e  able t o  write thorough comments. I n  

s i x t y  days ,  n o t  on ly  would w e  be unable  t o  conduct  any  empirical 

r e s e a r c h ,  w e  would be u n a b l e  even t o  g e t  any r e s e a r c h  funded o r  

de s igned .  We cannot  d i g e s t ,  much less answer, 1 7 9  q u e s t i o n s  i n  

s i x t y  d a y s .  No one can 

Of ten ,  e x t e n s i o n s  of  t i m e  t o  f i l e  comments have t h e  e f f e c t  of  

d e l a y i n g  t h e  i s suance  of orders which a t t a i n  f i n a l i t y .  I n  t h i s  

i n s t a n c e ,  an e x t e n s i o n  of time i s  l i k e l y  t o  accelerate f i n a l i t y ,  

f o r  t h r e e  reasons.  

hl B i l l  McConnell,  " C r i t i c s :  FCC s tacks  d e r e g  deck ,"  
Broadcas t ina  L C a b l e  , October 7 ,  2002 .  
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W, poor  f a c t u a l  r e c o r d s  lead t o  poor  r u l e s ,  which l e a d  t o  

remands and  v a c a t u r s .  Indeed,  t h e  Commission f i n d s  i tself  i n  t h e  

fix t h a t  l ed  t o  the  emnibiis N P W  because  it d id  n o t  have good 

r e c o r d  ev idence  t o  suppo r t  some of i t s  l o n g s t a n d i n g  r e g u l a t i o n s .  

Second, short  comment p e r i o d s  b r i n g  o u t  t he  worst i n  

commenters. With t he  c lock  s t a r i n g  a t  them, most pa r t i e s  can  do 

l i t t l e  more than  p r e s e r v e  t h e i r  t r a d i t i o n a l  p o s i t i o n s  by r ehash ing  

t h e i r  most ha rd  l i n e  v iews.  

U, s h o r t  t u rna round  times d e p r i v e  t h e  p a r t i e s  of any 

b r e a t h i n g  room f o r  t h e  con templa t ion  and m u t u a l  c o n s u l t a t i o n s  t h a t  

can narrow t h e  issues and g e n e r a t e  c r e a t i v e  s o l u t i o n s  t o  seemingly  

i n t r a c t a b l e  problems -11 

Even i f  l o n g e r  p u b l i c  comment periods wind up l e n g t h e n i n g  t h i s  

p roceed ing  s l i g h t l y ,  t h e  Republ ic  w i l l  n o t  f a l l .  N o  n a t i o n a l  

emergency r e q u i r e s  t h e  Commission t o  adopt new r u l e s  immediate ly .  

Furthermore,  b e t t e r  comments mean be t t e r  r u l e s .  J u s t  as t h e  

premature  b i r t h  of  a c h i l d  seldom c o n t r i b u t e s  t o  t h e  c h i l d ' s  

subsequent  development, t h e  premature  b i r t h  o f  t h e s e  ru les  i s  

u n l i k e l y  t o  b r i n g  about  a r o b u s t  and h e a l t h y  mass media 

environment .  The  s t a k e s  a re  s imply t o o  great  t o  r u s h  t o  judgment. 

- 11 For  our  p a r t ,  w e  would l i k e  t o  i n v i t e  t h e  major s t a k e h o l d e r s  

d i s c u s s  ( a )  what i s s u e s  w e  can  a l l  a g r e e  upon; (b )  what research 
s t u d i e s  we should  j o i n t l y  sponso r  i n  o r d e r  t o  conse rve  r e sou rce s ;  
and (c )  whether there are any ways i n  which r e l a x a t i o n s  t o  any of 
t h e  r u l e s  can be  d e s i g n e d  i n  a manner t h a t  w i l l  l e a d  t o  more 
m i n o r i t y  ownership .  However, f aced  w i t h  a s i x t y  day time l i m i t ,  we 
cannot  r e a l i s t i c a l l y  o r g a n i z e  any such d i a l o g u e .  

t o  convene on n e u t r a l  ground i n  t h e  nex t  several weeks t o  
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S h o r t  t i m e  f u s e s  t e n d  t o  enhance t h e  huge firepower and 

r e s o u r c e  advan t ages  h e l d  by t h e  largest  companies and t h e  l a r g e s t  

t r a d e  o r g a n i z a t i o n s .  Forced t o  t h e  wal l ,  t h e  networks ,  t h e  l a r g e  

newspaper p u b l i s h e r s ,  t h e  l a r g e  cable companies and t h e  l a r g e  

s t a t i o n  groups  can  marsha l1  t h e  r e s o u r c e s  t o  f i l e  meaningful  

comments. MMTC, NABOB, a n d  o r g a n i z a t i o n s  r e p r e s e n t i n g  l i s t e n e r s  

and viewers  c a n ' t  do t h a t ,  however. For  example, i n  t h e  r a d i o  

ownership p roceed ing ,  MMTC and NABOB each f i l e d  ve ry  e x t e n s i v e  

comments; MMTC a c t u a l l y  f i l e d  t h e  most e x t e n s i v e  comments i n  t h e  

p roceed ing .  Yet t h a t  p roceed ing  i nvo lved  o n l y  one- s ix th  t h e  scope  

of t h i s  p roceed ing ,  and we had e x a c t l y  t h e  same number of days  i n  

w h i c h  t o  f i l e  ou r  comments as  t h e  number of days  proposed i n  t h e  

m b u s  NPRkl. Here, w e  a re  f aced  w i t h  s i x  times as  much work  and 

t h e  t a s k  of e n s u r i n g  t h a t  t h e  s t a n d a r d s  u sed  t o  a n a l y z e  each set of 

ru les  a r e  harmonious w i t h  t h e  s t a n d a r d s  u s e d  t o  a n a l y z e  t h e  o t h e r  

s e t s  of r u l e s .  Asking f o r  twice as much t i m e  t o  do more t h a n  s i x  

times a s  much w o r k  i s  no t  unreasonab le .  

We t a k e  t h e  Commission a t  i t s  word t h a t  it h a s  no t  p r e judged  

t h e  issues and i s  n o t  s imply go ing  t h rough  t h e  mot ions  of s eek ing  

p u b l i c  comment. 

these  rules have been i n  e f f e c t  f o r  two g e n e r a t i o n s  o r  more, and 

r e c o n s i d e r i n g  them w i l l  t a k e  some contempla t ion  and thorough 

a n a l y s i s ,  

t h e s e  issues t o g e t h e r  i n  a n o t i c e  o f  proposed rulemaking.  We are 

not seek ing  n e a r l y  a s  much time a s  t h e  agency i t s e l f  r e q u i r e d .  

Yet t h e  paradigms and bas ic  assumpt ions  unde r ly ing  

The Commission i t s e l f  r e q u i r e d  o v e r  s i x  months t o  cobble  

For these  r ea sons ,  t h e  Commission shou ld  e x t e n d  t h e  comment 

and r ep ly  comment d a t e s  t o  1 2 0  and 60 days ,  r e s p e c t i v e l y .  
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11. The Commission Should Correct The 'S 
Astonishing Footnote 13, Which Contradicts The 
FCC's Longstanding Recognition That The Ownership 

Are In- 

I n  a p roceed ing  aimed a t  e n s u r i n g  t h a t  one i n d u s t r y  does  no t  

dominate a n o t h e r ,  and t h a t  one company does  n o t  dominate o t h e r s ,  

no th ing  cou ld  be marr;: germane than  t he  a t t r i b u t i o n  r u l e s .  Yet t o  

our  profound s u r p r i s e ,  t h e  does  no t  s e e k  comment on 

t h e  i n t e r r e l a t i o n s h i p s  between a d d i t i o n a l  media and cross-media 

i n t e r e s t s  and t h e  s t a n d a r d s  used t o  de te rmine  when one company 

i n f l u e n c e s  a n o t h e r  one.  S p e c i f i c a l l y ,  t h e  Omnibus NPRM s t a t e s  t h a t  

t h e  a t t r i b u t i o n  r u l e s  "do no t  themselves  p r o h i b i t  o r  r e s t r i c t  

ownership of i n t e r e s t s  i n  any e n t i t y ,  bu t  r a t h e r  de te rmine  what 

i n t e r e s t s  a r e  cogn izab l e  under t h o s e  ownership  r u l e s  . . .  [ t h e  

a t t r i b u t i o n  l e v e l ]  i s  not  r e l a t e d  t o  any changes i n  c o m p e t i t i v e  

f o r c e s ,  I~IU 

T h i s  pronouncement -- bur i ed  i n  a f o o t n o t e  -- i s  a 180 deg ree  

abou t- face  on one of t h e  most fundamental  p r i n c i p l e s  of modern 

s t r u c t u r a l  ownership r e g u l a t i o n .  The Commission has  long regarded  

t h e  a t t r i b u t i o n  r u l e s  a s  i n e x t r i c a b l y  i n t e r t w i n e d  w i t h  t h e  

s u b s t a n t i v e  ownership r u l e s  .2 /  Beginning i n  1995, t h e  Commission 

8/ L a t  4 n .  1 3 .  

2.1 ut! m, 1 4  FCC Rcd 12559, 12560 $1 ( 1 9 9 9 )  ( a t t r i b u t i o n  r u l e s  
"seek t o  i d e n t i f y  t h o s e  i n t e r e s t s  i n  o r  r e l a t i o n s h i p s  t o  l i c e n s e e s  
t h a t  c o n f e r  on t h e i r  h o l d e r s  a degree  of i n f l u e n c e  o r  c o n t r o l  s u c h  
t h a t  t h e  h o l d e r s  have a r e a l i s t i c  p o t e n t i a l  t o  a f f e c t  t h e  
programming d e c i s i o n s  of l i c e n s e e s  o r  o t h e r  core o p e r a t i n g  
f u n c t i o n s . .  . .The  new a t t r i b u t i o n  r u l e s  we adopt  today a r e  
i n t e g r a l l y  r e l a t e d  t o  t h e  ru les  adopted  i n  o u r  companion l o c a l  
t e l e v i s i o n  ownership and n a t i o n a l  t e l e v i s i o n  ownership p roceed ings  
A r ea sonab le  and p r e c i s e  d e f i n i t i o n  of what i n t e r e s t s  should  be 
counted i n  app ly ing  t h e  m u l t i p l e  ownership rules is  a c r i t i c a l  
element i n  a s s u r i n g  t h a t  t h o s e  r u l e s  o p e r a t e  t o  promote t h e  g o a l s  
they were de s igned  t o  a c h i e v e . " )  
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a c t u a l l y '  reviewed i t s  b roadcas t  ownership  and a t t r i b u t i o n  r u l e s  i n  

t a n d e ' m . u /  Indeed,  some a t t r i b u t i o n  r u l e s  are r e a l l y  s u b s t a n t i v e  

ownership  r u l e s , u /  and  some s u b s t a n t i v e  ownership  r u l e s  a re  r e a l l y  

a t t r i b u t i o n  r u l e s  .u/ 
A t t r i b u t i o n  rules are w r i t t e n  by t a k i n g  account  of t h e  d e g r e e  

of  . i n f l u e n c e  one company can e x e r c i s e  o v e r  a n o t h e r  company i n  which 

i t  h o l d s  a n o n c o n t r o l l i n g  i n t e r e s t .  S e l f- e v i d e n t l y ,  a company 

p e r m i t t e d  by new,ownership r u l e s  t o  occupy t h e  dominant p o s i t i o n  i n  

a market  may 'have f a r  g r e a t e r  a b i l i t y  and i n c e n t i v e  t o  e x e r c i s e  

undue i n f l u e n c e  over  o t h e r  companies; and s m a l l e r  companies i n  t h e  

market  may have g r e a t e r  need and i n c e n t i v e  t o  al low themse lves  t o  

be i n f l u e n c e d  by t h e  l a r g e r  company i n  o r d e r  t o  s u r v i v e .  I t  

fo l l ows  t h a t  t h e  con t inued  e f f i c a c y  of t h e  t e s t  used t o  measure and 

c o n s t r a i n  a t t r i b u t a b l e  i n t e r e s t s  must be reviewed a t  t h e  same t ime 

* sion's Govejxdng 
T e l e v i s i o n  Broadcas t ina  (Fur-, 10 FCC Rcd 3524 ( 1 9 9 5 )  

U/ Ses Review of t h e  C ~ m r m s  

and Review 0 - h  b u t i o n  of 
Broadcast  Interests  ( N P W ,  10 FCC Rcd 3606 ( 1 9 9 5 ) .  Comments i n  
each of t h e s e  s imul taneous ly- issued  and c r o s s r e f e r e n c e d  p roceed ing  
were due on t h e  same day, A p r i l  1 7 ,  1 9 9 5 .  These rulemaking n o t i c e s  
were a l s o  i s s u e d  on t h e  same day as,  and c r o s s r e f e r e n c e d  w i t h ,  

es and Rules  Re- and F e m a l e ~ w n e r s h l p  o f  M a  
Media F a c i l i t i e s  ( N P W ,  10 FCC Rcd 2788 (1995) ,  b u t  t h a t  
p roceed ing  h a s  dropped by t h e  wayside.  2k.e d i s c u s s i o n  a t  pp. 9-13 
inf.r.a. 

* .  

* ' o n ' s  Rea 

, I t  

JJ./ The EDP ( equ i t y- deb t- p lu s )  r u l e ,  wh i l e  t e c h n i c a l l y  an  
a t t r i b u t i o n  r u l e ,  i s  r e a l l y  a s u b s t a n t i v e  ownership  r u l e .  

12/ The r u l e s  governing LMAs, TBAs and JSAs are a t t r i b u t i o n  r u l e s  
c l o t h e d  as  s u b s t a n t i v e  ownership  r u l e s .  I t  i s  v i r t u a l l y  

imposs ib le  t o  c o n s i d e r  t h e  impact  of LMAs, TBAs and JSAs i n  
connec t ion  wi th  loca l  o r  n a t i o n a l  t e l e v i s i o n  an'd r a d i o  ownership  
caps  w i t h o u t  c o n s i d e r i n g  t h e  c o n d i t i o n s  under  which t h e s e  in t e res t s  
are  t o  be a t t r i b u t e d .  
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t h a t  t h e  ownership l i m i t s  are cons ide red  f o r  a p o s s i b l e  i n c r e a s e d  

-- j u s t  a s  a highway depar tment  must review speed l i m i t s ,  s t o p p i n g  

d i s t a n c e s ,  and t h e  placement of t r a f f i c  s i g n a l s  when au tomob i l e s  

and t r u c k s  become l a r g e r  and f a s t e r .  Thus, t h e  time a t  which t h e  

Commission i s  s imu l t aneous ly  examining n e a r l y  a l l  of t h e  ownership  

r u l e s  p r e s e n t s  a s  never  b e f o r e  an u rgen t  need t o  harmonize t h e  

r u l e s  w i t h  a t t r i b u t i o n  s t a n d a r d s .  

T h i s  proceeding is  be ing  under taken i n  g r e a t  measure because  

t h e  Commission f a i l e d  t o  harmonize one s e t  of ru les  w i t h  a n o t h e r ,  

i n t e r r e l a t e d  s e t  of rules.111 It  would be i ronic  and u n f o r t u n a t e  

i f  t h e  Commission made t h e  v e r y  same m i s t a k e  aga in  by f a i l i n g  t o  

c o n s i d e r  t h e  a t t r i b u t i o n  r u l e s  a t  t h e  same t ime  a s  it c o n s i d e r s  t h e  

ownership r u l e s .  

F i n a l l y ,  even assuming f o r  t h e  .sake of argument t h a t  t h e  

Commission cou ld  a r b i t r a r i l y  ho ld  a t t r i b u t i o n  s t a n d a r d s  f i x e d  wh i l e  

i t  examines ownership s t a n d a r d s ,  s u c h  a c o u r s e  of a c t i o n  would be  

unwise.  I n  t h i s  p roceed ing ,  many of  t h e  p a r t i e s '  p o s i t i o n s  on t h e  

s u b s t a n t i v e  ownership ru les  a r e  l i k e l y  t o  be p o l a r  o p p o s i t e s .  

Consequent ly ,  t h e  Commission needs every  measure of f l e x i b i l i t y ,  

eve'ry a d j u s t a b l e  i n p u t ,  eve ry  t o o l ,  dev i ce  and v a r i a b l e  a v a i l a b l e  

t o  c r a f t  a s e t . o f  r u l e s  t h a t  p roves  e q u i t a b l e  and s u s t a i n a b l e .  By 

i n c l u d i n g  a t t r i b u t i o n  s t a n d a r d s  i n  t h e  mix,  t h e  Commission would 

enhance i t s  own a b i l i t y  t o  harmonize t h e  p a r t i e s '  . sha rp ly  d i f f e r e n t  

p o s i t i o n s . .  That is what t h e  Commission d i d  i n  1 9 9 9  when it c r e a t e d  

, 284 F .3d  148 ,  
F .3d 

Xi/ % - c l a i r  Broadcast  Group. I n c .  v .  FC€ 

( A u g u s t  1 2 ,  2 0 0 2 )  ("Sinclalr - 1 ' )  . 1 6 2- 1 6 5  ( D . C .  C i r .  2002) ,  m n a  den i ed  1 -  - 
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t h e  EDP r u l e ,  and wh i l e  t h a t  r u l e  i s  f a r  from perfect ,  t h e  a b i l i t y  

t o  c o n s i d e r  t h i s  k ind  of  approach may h e l p  s ave  t h e  r u l e s  i n  a 

court  of  a p p e a l s .  

111. The  Commission Should Reaffirm T h a t  
Mino r i t y  Ownership Is Central To 

L a s t  y e a r ' s  r a d i o  ownership  proceeding notice of proposed 

rulemaking d i d  n o t  even c o n t a i n  t h e  words " mino r i t y  ownership .  ltM/ 

T h e  m i b u s  NPRM i s  a major improvement: t h e  Commission s e t  o u t  i n  

d e t a i l  i n  t h e  Omnibus NPRM much of  t h e  r e l e v a n t  h i s t o r y  of i t s  

m i n o r i t y  ownership p o l i c i e s  The W u s  NPRM t h e n  s t a t e d :  

I n  a d d i t i o n  t o  s eek ing  t o  f o s t e r  [ d i v e r s i t y ,  competi t ion and 
l o c a l i s m ] ,  t h e  Commission h a s  h i s t o r i c a l l y  used  t h e  ownership  
r u l e s  t o  foster ownership  by d i v e r s e  groups, such  as  
m i n o r i t i e s ,  women and small b u s i n e s s e s .  I n  t h e  c o n t e x t  of  
t h i s  comprehensive rev iew of ou r  ownership  r u l e s ,  w e  i n v i t e  
comment on whether we shou ld  consider such  diverse ownership  
a s  a goa l  i n  t h i s  p roceed ing .  I f  so, how shou ld  we 
accommodate or seek  t o  foster  t h a t  g o a l ?  I n  a d d i t i o n ,  w e  
i n v i t e  comment a s  t o  ou r  l e g a l  a u t h o r i t y  t o  adop t  measures t o  
f o s t e r  t h a t  g o a l .  X/ 

Unfor tuna te ly ,  t h i s  language i s  u n f a i t h f u l  t o  t h e  Commission's 

h i s t o r i c  r ega rd  f o r  m i n o r i t y  ownership.  I t  asks  t h e  p u b l i c  w h e t h e r  

m i n o r i t y  ownership should  be  "a goa l"  i n  t h i s  p roceed ing .  Such a 

q u e s t i o n  i s  a k i n  t o  t h e  Department of E d u c a t i o n ,  two g e n e r a t i o n s  

141 see Local  Radio Ownershi0 NPRM , w. To i t s  c r e d i t ,  though,  
t h e  Bureau subsequen t ly  i n v i t e d  p u b l i c  comment. Sf%2 Letter t o  

David Honig from Roy S t e w a r t ,  Esq. ,  Ch ie f ,  Mass Media Bureau, 
March 8, 2 0 0 1  (at tached a s  E x h i b i t  3 t o  Comments of MMTC i n  MM 
D o c k e t  N O .  01- 317 ( f i l e d  March 19, 2 0 0 2 ) ) .  

.EL/ Omnibus NPRkl a t  1 9  n s .  1 2 2  and 123 .  

J.&j a t  4150 ( f o o t n o t e s  omi t t ed ) .  
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a f t e r  1954, a s k i n g  whether de seg rega t i on  shou ld  be  “a g o a l ”  o f  

f e d e r a l  a i d  t o  e d u c a t i o n .  

S ince  a t  l e a s t  1975, it has  been a c l o s e d  q u e s t i o n  t h a t  t h a t  

m i n o r i t y  ownership  i s  a central g o a l  i n  t h e  Commission’s s t r u c t u r a l  

ownership  r u l e s  Nothing has  happened o v e r  t h e  past  t w o  decades  

t h a t  c a l l e d  i n t o  q u e s t i o n  whether m i n o r i t y  ownership  i s  s t i l l  a 

c e n t r a l  g o a l  o f  s t r u c t u r a l  r e g u l a t i o n  -- much less  a n y t h i n g  t h a t  

would r e q u i r e  t h e  Commission t o  s t a r t  a l l  o v e r  and a s k  whether 

mino r i t y  ownership  even should  be  “ a “  g o a l .  

C e r t a i n l y  Adarand happened.-18/ But t h e  f a c t  t h a t  r e a sonab l e  

people  may d e b a t e  t h e  a by which m i n o r i t y  ownership  i s  ach i eved  

does  no t  de t rac t  from t h e  c e n t r a l i t y  of  t h e  goal i t s e l f .  

U /  See Garrett v .  FCC, 513 F.2d 1056, 1063 ( D . C .  C i r .  1975) 

connec t ion  wi th  AM n i g h t t i m e  coverage r u l e s ;  Clear Channel 
Broadcas t i na  i n  t h e  AM Broadcast  R a d ,  18 F.C.C.2d 1345, 1368-69 
(19801, x s w a l e d  on other a rounsk  , 102 F.C.C.2d 548, 558 ( 1 9 8 4 ) ,  
r e con .  den i e d ,  4 FCC Rcd 5218 (1989) ( e s t a b l i s h i n g  m i n o r i t y  
ownership a s  a c r i t e r ion  f o r  a ccep t ance  of c e r t a i n  a p p l i c a t i o n s  f o r  
new s e r v i c e  on t h e  domes t ic  Class I-A clear  c h a n n e l s ) .  

181 Brlarilnd C 0 n s t r u c t o r s . C .  v .  P e&., 515 U.S.  200 (1995) 

u n f o r t u n a t e l y  a l s o  c i t e s  MD/DC/DE B r o a d c a s t e r s  A s s ’ n .  v .  FCC, 
2 3 6  F .3d 13, , 253 F.3d 732 ( D . C .  C i r .  2001) ,  sm2. 

, 154 F.3d 487, r e h e a r i n g  en 
denied, 1 2 2  S . C t .  920 (2002) and L u t h e r a n y n o d  v .  

band den i ed  a t  1 9  
m, 1 4 1  ~ . 3 d  344, rehea.rina denied 

n .  123.  These cases a r e  c i t e d  i n  t h e  as a u t h o r i t y  f o r  
i n v i t i n g  “comment a s  t o  our  l e g a l  a u t h o r i t y  t o  adopt measures t o  
f o s t e r ”  m i n o r i t y  ownership .  a t  1 9  4150. These c i t a t i o n s  shou ld  
be s t r i c k e n  from t h e  . The and 
Lut-heran C w  cases d i d  nat c a l l  i n t o  q u e s t i o n  t h e  Commission’s  
“ a u t h o r i t y “  t o  “adopt measures“ t o  promote m i n o r i t y  ownership .  The 
i m p l i c a t i o n  t h a t  t h e s e  cases r each  t h a t  f a r  i s  a profound and 
unexpla ined d e p a r t u r e  from t h e  Commission’s pos i t ions  as  exp re s sed  
i n  i t s  b r i e f s  i n  t h o s e  cases i n  t h e  Court  and i n  i ts  subsequent  EEO 
rulemaking n o t i c e s  and decis ions .  We are s u r p r i s e d ,  t o  say t h e  
l ea s t ,  t h a t  t h e  Commiss ion  a t  least  appea r s  t o  have changed c o u r s e  
so d r a m a t i c a l l y  and w i t h  such s t e a l t h .  

( r e q u i r i n g  Commission t o  c o n s i d e r  m i n o r i t y  ownership  i n  

(“Adarand”). I n  i t s  f o o t n o t e  c i t i n g  Adarand, t h e  Commission 

- 

, 154 F.3d 4 9 4  ( D . C .  C i r .  1 9 9 8 ) .  QJMibuS N P M  
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Suppose t h e  r e c o r d  i n  t h i s  p roceed ing  e s t a b l i s h e s  t h e  obv ious  

-- t h a t  m i n o r i t y  ownership  i s  indeed a c e n t r a l  goa l  of t h e  

ownership r u l e s .  A t  t h a t  p o i n t  i n  time -- a t  t h e  of t h e  

proceeding -- t h e  development of t h e  m i n o r i t y  ownership i s s u e  would 

s t a n d  where t h e  development of t h e  d i v e r s i t y ,  compe t i t i on  and 

l o c a l i s m  issues s t a n d  today -- a t  t he  bealnnlna of t h e  p roceed ing  

The Commission has  a l r e a d y  dec ided  t h a t  d i v e r s i t y ,  compe t i t i on  a n d  

l oca l i sm  a r e  c e n t r a l  g o a l s ,  and du r ing  t h i s  p roceed ing  t h e  p u b l i c  

w i l l  develop a r e c o r d  showing how t h e s e  g o a l s  c a n  be ach i eved .  A s  

t o  mino r i t y  ownership,  a l l  t h e  r eco rd  w i l l  show i s  t h a t  it i s  

. .  

impor tan t ,  and t h a t  t h e r e  a r e  no c o n s t i t u t i o n a l  impediments t o  

ach i ev ing  t h i s  g o a l .  The  r eco rd  w i l l  no t  c o n t a i n  any th ing  

r ega rd ing  ~.Q,w t h e  g o a l  of mino r i t y  ownership i s  t o  be ach ieved ,  

because t h e  Commission has  not  asked  f o r  comment on t h a t  

s u b j e c t  .u' 
T h u s ,  t h e  Commission has  p l aced  m i n o r i t y  ownership o u t s i d e  t h e  

d o o r s t e p  of t h e  p roceed ing ,  where it m u s t  knock and beg t o  be l e t  

i n .  Even i f  a t  t h e  conc lus ion  of t h i s  p roceed ing  t h e  Commission 

concludes  t h a t  m i n o r i t y  ownership is a c e n t r a l  g o a l ,  

hs?/ 

of t h e  impact of t h e ' v a r i o u s  r u l e s  on d i v e r s i t y  (.id- a t  14- 19  
4:YI33-50, 27- 29  ¶ ¶ 7 8 - 8 3 ,  34- 35 4141102, 43- 45 414i132-137, and 51- 52 
!: ' !160-163), compet. i t ion (~JL a t  19- 24 414151-68, 2 9- 3 3  41!184-94, 3 5- 3 6  
?:104-105, 45- 48 4141138-146, and 52- 53  ¶ ¶ 1 6 4 - 1 6 7 ) ,  and l o c a l i s m  (Bd 
a t  24- 25  4169-71,, 3 3  195-97,  -3 5  41103, 48- 49 4141147-154 and 53 41168). 

I n  con t . r a s t  t o  i t s  cu r so ry  treatment of m i n o r i t y  ownership, 
t h e  amnibus NPRM c o n t a i n s  superb  and v e r y  e x t e n s i v e  a n a l y s e s  
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s u c h  a f i n d i n g  w i l l  occur to5  l a t e  t o  l e a d  t o  changes i n  t h e  r u l e s ,  

because  t h e  p roceed ing  w i l l  be o v e r . a /  

Suppose, f o r  t h e  sake of argument, t h e  Supreme Court  were t o  

ho ld  t h a t  race conscious means a r e  a b s o l u t e l y  impe rmis s ib l e .  Such 

a f i n d i n g  would s t i l l  a l low t h e  Commission t o  a sk  p a r t i e s  t o  h e l p  

it  deve lop  a r e c o r d  on t h i s  q u e s t i o n :  what i s  t h e  l i k e l y  on 

m i n o r i t y  ownership  of proposed r e l a x a t i o n s  of some of t h e  r u l e s  

be ing  examined i n  t h i s  proceeding? The Commission has  asked  f o r  

comment on t h e  impact o f  p o s s i b l e  changes i n  i t s  r u l e s  on 

d i v e r s i t y ,  compe t i t i on  and l o c a l i s m .  It has  n o t  asked  how changes 

i n  i t s  r u l e s  would impact m i n o r i t y  ownership .  

T h e  u n f o r t u n a t e  language i n  Paragraph 50 of t h e  Q m d b u s  N P m  

m u s t  have been a l a p s e  of judgment. R e g r e t t a b l y ,  it was no t  a 

momentary l a p s e ,  but  r a t h e r  i t  is p a r t  of  a p a t t e r n  of Commission 

avo idance  of m i n o r i t y  ownership.  Consider  t h i s  h i s t o r y :  

2.Q/ T h a t  i s  e s s e n t i a l l y  what happened i n  1984, when t h e  Commission 
adopted new n a t i o n a l  r a d i o  ownership  r u l e s  t h a t  d i d  n o t  

s e r i o u s l y  c o n s i d e r  mino r i t y  ownership .  U w l e  O w n e r s h i a  of A& 
FM and T e l e v i s i o n  Broadcast  S t a t i o n s  IB&QT, 100  F.C.C.2d 17  ( 1 9 8 4 ) .  
Thanks t o  t h e  i n i t i a t i v e  of t h e  l a t e  Congressman Mickey Leland,  t h e  
Commission added a mino r i t y  ownership i n c e n t i v e  t o  t h e  r u l e s  on  
r e c o n s i d e r a t i o n .  -le O w n C E i h i p  of T e l e v l s i o n  

The "Mickey Leland R u l e " ,  a m i n o r i t y  ownership bump-up of two 
s t a t i o n s  above t h e  number t h a t  o t h e r w i s e  cou ld  be h e l d  n a t i o n a l l y ,  
was on ly  used l e g i t i m a t e l y  by t h r e e  companies (Ragan H e n r y ' s  
MediaComm Na t iona l ,  Bishop Willis' Willis Broadcas t i ng ,  and Lowell 
P a x s o n ' s  Paxson Communications) b e f o r e  t h e  unde r ly ing  n a t i o n a l  
ownership r u l e  was r e p e a l e d .  T h e  Commission's f a i l u r e  t o  a d d r e s s  
m i n o r i t y  ownership  i n  t h e  i n i t i a l  p roceed ing  ensured  t h a t  a n y  
c o n s i d e r a t i o n  of t h i s  i s sue  on r e c o n s i d e r a t i o n  would be, a t  b e s t ,  a 
minor tack-on w i t h  l i t t l e  s u b s t a n t i v e  impac t .  

, .  

. ,  

, 100 F.C.C.2d 7 4 ,  94-98 (1984) 
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T h e  Commiss ion  adopted m i n o r i t y  ownership  po l ic ies  i n  
1 9 7 8  when t h e r e  were o n l y  60 mino r i t y  owned s t a t i o n s .  
That number had q u i n t u p l e d  by 1995, t h e  year i n  which 
Congress r e p e a l e d  t h e  t a x  c e r t i f i c a t e  p o l i c y .  

Comparative h e a r i n g s  d i e d  w i t h  t h e  1 9 9 6  A c t .  N O m i n o r i t y  
enhancement was b u i l t  i n t o  t h e  a u c t i o n  r u l e s  because t h e  
C o m m i s s i o n  had n o t  performed any Adarand s t u d i e s .  
F u r t h e r ,  t h e  C o m m i s s i o n  decoupled t h e  m i n o r i t y  ownership  
rulemaking docket  from i t s  m u l t i p l e  ownership  and  
a t t r i b u t i o n  docke t s  -- l e a v i n g  t h e  m i n o r i t y  ownership  
docket  dormant t o  t h i s  d a y .  

Pursuan t  t o  S e c t i o n  257, t h e  Commission f i n i s h e d  i t s  
Adarand s t u d i e s  and p u b l i s h e d  them i n  2000,  b u t  d i d  n o t  
propose  any new r u l e s  based  on them. Both b e f o r e  and 
a f t e r  t h e i r  p u b l i c a t i o n ,  t h e  Commission promised t o  
i n c l u d e  t h e  s t u d i e s  i n  a review of i t s  ownership  
p o l i c i e s .  Yet twenty- two months a f t e r  t h e i r  p u b l i c a t i o n ,  
t h e  Adarand s t u d i e s  are  g a t h e r i n g  d u s t ,  and t h e  
Commission has  f a i l e d  even t o  d i s c u s s  them i n  t h e  Omnibus 
m. See pp.  13-22 U. 

T h e  Commission should  correct t h e  ' s  second- c l a s s  

c h a r a c t e r i z a t i o n  of  m i n o r i t y  ownership  by changing t h e  language of 

Paragraph 50 so t h a t  i n s t e a d  of a s k i n g  "whether we shou ld  c o n s i d e r  

s u c h  d i v e r s e  ownership a s  a g o a l  i n  t h i s  proceeding"  t h e  pa rag raph  

would s t a t e  "we consider f o s t e r i n g  m i n o r i t y  ownership  t o  be a 

c e n t r a l  in terest  i n  t h i s  p roceed ing ."  F i n a l l y ,  t h e  Commission 

should  a s k ,  wi th  r e s p e c t  t o  each  o f  t h e  s i x  r u l e s  covered  i n  t h i s  

docke t ,  how t h e  r u l e  i s  l i k e l y  t o  impact m i n o r i t y  ownership  and how 

m i n o r i t y  ownership  i s  l i k e l y  t o  impact  t h e  C o m m i s s i o n ' s  o t h e r  

c e n t r a l  g o a l s  of  d i v e r s i t y ,  compe t i t i on  and localism. 

IV. The Commission Should Place Its Section 257 
Studies In The &.cord Of This Proceedipg 

I n  an h i s t o r i c  p u b l i c  h e a r i n g  h e l d  December 1 2 ,  2000 ,  t h e  

Commission r e l e a s e d  f i v e  b r o a d c a s t - r e l a t e d  s tudies  i n  which it 

measured t h e  impact o f  i t s  r e g u l a t o r y  po l ic ies  on m i n o r i t y  

ownership  i n  t h e  b r o a d c a s t i n g  and wireless i n d u s t r i e s .  These 

s t u d i e s ,  and t h e i r  key f i n d i n g s ,  were: 



1. When Being Number One Is Not Enough: The Impact 
of Advertising Practices On Minority-Owned And 
Minority-Formatted Broadcast Stations, Kofi Ofori, 
Civil Rights Forum on Communications Policy (1999) 

T h i s  s t u d y  examined d i s c r i m i n a t o r y  a d v e r t i s i n g  p r a c t i c e s  and 

t h e i r  impact on mino r i t y  owned and m i n o r i t y  fo rma t t ed  b r o a d c a s t e r s .  

I t s  c e n t r a l  f i n d i n g  was t h a t  r a d i o  s t a t i o n s  t h a t  a r e  s u c c e s s f u l  i n  

a t t r a c t i n g  l a r g e  mino r i t y  aud i ences  s t i l l  do no t  a t t r a c t  t h e  

d o l l a r s  t h e i r  r a t i n g s  should  e a r n .  Anecdotal  d a t a  c o l l e c t e d  by t h e  

s t u d y  sugges ted  t h a t ,  i n  some i n s t a n c e s ,  t h e  media buying p r o c e s s  

i s  i n f luenced  b y  s t e r e o t y p i c a l  p e r c e p t i o n s  of m i n o r i t i e s ,  

presumpt ions  about m i n o r i t y  d i s p o s a b l e  income, a d e s i r e  t o  c o n t r o l  

product  image and unfounded f e a r s  of p i l f e r a g e .-  21/ 

2. Diversity Of Programming In The Broadcast 
Spectrum: Is There A Link Between Owner Race Or 
Ethnicity And News And Public Affairs Programming? 
Christine Bachen, Allen Hammond, Laurie Mason and 
Stephanie Craft, Santa Clara University School of 
Law (2000) 

T h i s  s tudy  found t h a t  m i n o r i t y  owned r a d i o  s t a t i o n s  a i r e d  more 

r a c i a l l y  d i v e r s e  programming than  d i d  m a j o r i t y  owned s t a t i o n s .  

Minor i ty  owned r a d i o  s t a t i o n s  were s i g n i f i c a n t l y  more 

The s tudy  i d e n t i f i e d  two p a r t i c u l a r l y  eg reg ious  p r a c t i c e s :  
"no urban /Hispan ic  d i c t a t e s "  (an a d v e r t i s e r ' s  i n s t r u c t i o n s  t o  

i t s  agency t o  r e f u s e  t o  buy a i r t i m e  on s t a t i o n s  wi th  Black o r  
Spanish  formats )  and " mino r i t y  d i s c o u n t s "  (an a d v e r t i s e r ' s  r e f u s a l  
t o  pay a s  much t o  reach  m i n o r i t y  aud i ences  a s  it would pay t o  reach  
whi te  aud iences ,  o t h e r  f a c t o r s  be ing  e q u a l ) .  A fo l lowup r e g r e s s i o n  
a n a l y s i s  (no t  p a r t  of t h e  Commission's S e c t i o n  257 p r o c e s s ) ,  
Minor i ty  Targe ted  Programming: An Examination O f  I t s  E f f e c t  On 
Radio S t a t i o n  Adve r t i s i ng  Performance,  Kofi O f o r i  ( J anua ry ,  2 0 0 1 ) ,  
found t h a t  a d v e r t i s e r s  p a i d  less f o r  time on s t a t i o n s  owned b y  
m i n o r i t i e s  ( e s p e c i a l l y  s t a n d a l o n e  s t a t i o n s ) ,  s t a t i o n s  having 
mino r i t y  fo rmats ,  and s t a t i o n s  t a r g e t e d  t o  young a u d i e n c e s .  These 
f a c t o r s  appeared t o  be a proxy f o r  "no urban /Hispan ic  d i c t a t e s "  and 
" m i  nor i t y d i scoun t  s . 'I 
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l i k e l y  than m a j o r i t y  owned s t a t i o n s  t o  b roadcas t  programming about  

women’s issues and l i v e  coverage of government mee t ings .  T h e y  were 

a l s o  more l i k e l y  t o  have a mino r i t y  format f o r  t h e i r  music 

programming. Minor i ty  owned t e l e v i s i o n  s t a t i o n s  were s i g n i f i c a n t l y  

more l i k e l y  than t h e i r  m a j o r i t y  owned c o u n t e r p a r t s  t o  have c u r r e n t  

e v e n t s  r e l a t e d  programming and issues r e l e v a n t  t o  s e n i o r  c i t i z e n s .  

Furthermore,  r a d i o  s t a t i o n s  and t e l e v i s i o n  s t a t i o n s  w i t h  more 

m i n o r i t i e s  on t h e i r  s t a f f s  had more r a c i a l l y  d i v e r s e  programming 

than comparable s t a t i o n s  w i t h  few mino r i t y  employees.  O w n e r  

invo vement, ownership s t r u c t u r e ,  and s t a t i o n  revenue were not 

pred c t o r s  of programming d i v e r s i t y .  

3. Study Of The Broadcast Licensing Process, KPMG LLP 
Economic Consulting Services (2000) 

T h i s  s tudy  inc luded  t h r e e  p a r t s :  (1) H i s t o r y  of t h e  Broadcast  

L icens ing  Process ;  ( 2 )  U t i l i z a t i o n  Rates ,  Win Ra tes ,  and D i s p a r i t y  

Ra t io s  f o r  Broadcast  L i censes  Awarded by t h e  FCC; and ( 3 )  L o g i s t i c  

Regress ion Models of t h e  Broadcast  License Award Process fo r  

Licenses  Awarded by t h e  F C C .  

The s tudy  examined mino r i t y  b roadcas t  ownership d u r i n g  a 

p e r i o d  when t h e  Commission sometimes awarded c r e d i t  f o r  m i n o r i t y  

ownership ,  I t  concluded t h a t  a d o l l a r  of assets i n  a n  a p p l i c a t i o n  

w i t h  minor i ty  p r e sence  was t r e a t e d  more f a v o r a b l y  t h a n  a d o l l a r  of 

a s s e t s  g e n e r a l l y ,  w h i l e  a d o l l a r  of l i a b i l i t i e s  had a more adve r se  

impact on t h e  p r o b a b i l i t y  of a w i n  for  an a p p l i c a t i o n  w i t h  m ino r i t y  

p resence  than  f o r  an a p p l i c a t i o n  wi th  lesser m i n o r i t y  involvement .  

KPMG a l s o  found t h a t  minori ty  p a r t i c i p a t i o n  i n  comparat ive 

hea r ings  was v e r y  low r e l a t i v e  t o  m i n o r i t y  r e p r e s e n t a t i o n  i n  t h e  
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U . S .  p o p u l a t i o n .  The comparat ive  h e a r i n g  p r o c e s s  seemed t o  have 

awarded c r e d i t  f o r  m i n o r i t y  p a r t i c i p a t i o n ,  a s  t h e  Commission had 

i n t e n d e d .  None the less ,  there was a c t u a l l y  a lower o v e r a l l  

p r o b a b i l i t y  f o r  an a p p l i c a t i o n  w i t h  m i n o r i t y  ownership  winning a 

l i c e n s e  than  a nonminor i ty  a p p l i c a t i o n  a f t e r  c o n t r o l l i n g  f o r  a 

v a r i e t y  of impor tan t  v a r i a b l e s .  T h i s  o c c u r r e d  because  m i n o r i t y  

app . l i can t s  were l e s s  l i k e l y  t o  be  " . s ing le tons" ,  &, a p p l i c a t i o n s  

unopposed by m u t u a l l y  e x c l u s i v e  a p p l i c a n t s .  

The s t u d y  a l s o  concluded t h a t  d u r i n g  t h e  t i m e  o f  t h e  

Commission's p o l i c y  of awarding c r e d i t  f o r  ownership  by women, 

t h e r e  was a p o s i t i v e  and s i g n i f i c a n t '  r e l a t i o n s h i p  between female 

ownership -- bo th  by a d d i t i o n a l  numbers o f  women and by a h ighe r  

percen tage  of female ownership -- and t h e  p r o b a b i l i t y  of l i c e n s e  

award. T h i s  r esu l t  s u g g e s t s  t h a t  t h e  Commission's p o l i c y  of  

awarding c r e d i t  f o r  ownership by women was more e f f e c t i v e  t h a n  t h e  

Commission's p o l i c y  of awarding c r e d i t  f o r  m i n o r i t y  ownership .  

4 .  Study Of Ac.cess .TO Capital Markets And Logistic 
Regressions For License Awards By Auctions, 
William Bradford, University of Washington (2000) 

Using regress i0 .n  a n a l y s i s ,  Dr. Bradford  examined t h e  c a p i t a l  

market e x p e r i e n c e s  of c u r r e n t  b roadcas t  l i c e n s e  h o l d e r s  w i t h  

r e s p e c t  t o  r a c e ,  gender ,  t h e  y e a r  of a p p l i c a t i o n  o r  a c q u i s i t i o n ,  

b u s i n e s s  c a sh  f low,  e q u i t y ,  and s i z e  of f i r m  ( f u l l  t ime  employees ) .  

His s t u d y  found t h a t  m i n o r i t y  b roadcas t  l icense h o l d e r s  were less 

l i k e l y  t o  be accep t ed  i n  t h e i r  a p p l i c a t i o n s  f o r  d e b t  f i n a n c i n g ,  

a f t e r  c o n t r o l l i n g  f o r  t h e  e f f e c t  of t h e  o t h e r -v a r i a b l e s  o n  t h e  

l end ing  d e c i s i o n .  Minor i ty  borrowers p a i d  h i g h e r  i n t e r e s t  r a t e s  on 

t h e i r  l oans ,  a f t e r  c o n t r o l l i n g  f o r  t h e  impact o f  t h e  o t h e r  
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v a r i a b l e s .  

borrowers  .a/ 
Gender d i d  no t  seem t o  a f f e c t  t h e  i n t e r e s t  p a i d  by 

D r .  Bradford  a l s o  concluded t h a t  m i n o r i t y  s t a t u s  r e s u l t e d  i n  a 

lower p r o b a b i l i t y  of winning i n  spect rum a u c t i o n s .  The data showed 

t h a t  gender  has  a s i m i l a r ,  b u t  less pronounced n e g a t i v e  impact o n  

winning spectrum a u c t i o n s .  

5 .  Whose Spectrum Is It Anyway? His tor ical  Study 
Of Market E n t r y  Barriers, D i s c r i m i n a t i o n  And 
Changes I n  Broadcast And Wireless L i c e n s i n g  - 
1950 To P r e s e n t ,  I vy  P l a n n i n g  Group (2000) 

T h e  Ivy P lann ing  Group i n t e rv i ewed  120 r e p r e s e n t a t i v e s  o f  

s m a l l ,  m i n o r i t y  and women owned bus inesses  t h a t  had a t t emp ted  

( s u c c e s s f u l l y  o r  n o t )  t o  a c q u i r e ,  s e l l  or t r a n s f e r  a l i cense  d u r i n g  

t h e  yea r s  1950 - 2000. The r e s e a r c h e r s  a l s o  i n t e r v i e w e d  30 k e y  

market p a r t i c i p a n t s ,  i n c l u d i n g  media brokers, l e n d e r s ,  a t t o r n e y s ,  

i n d u s t r y  l e a d e r s ,  and FCC o f f i c i a l s .  The consensus  of t h e  

interviewees was t h a t  f o r  m ino r i t y  and women licensees, market 

e n t r y  b a r r i e r s  were exace rba t ed  by t h e  d i s c r i m i n a t i o n  minor i t i e s  

and women have f aced  i n  t h e  c a p i t a l  m a r k e t s ,  i n  t h e  a d v e r t i s i n g  

i n d u s t r y ,  i n  b roadcas t  i n d u s t r y  employment, i n  t h e  b roadcas t  

s t a t i o n  t r a n s a c t i o n a l  marketplace ,  and as  a consequence of v a r i o u s  

a c t i o n s  and i n a c t i o n s  by t h e  Commission and Congress .  F u r t h e r ,  t h e  

s t u d y  concluded t h a t  market e n t r y  b a r r i e r s  have been agg rava t ed  by 

weak enforcement of 

i n c e n t i v e  p o l i c i e s ,  

FCC EEO r e g u l a t i o n s ,  u n d e r u t i l i z e d  FCC m i n o r i t y  

use by nonminor i ty  men of m i n o r i t y  and female 

Z/  These f i n d i n g s  bear a close s i m i l a r i t y  t o  t h e  Commission's 
1982 conc lu s ion  t h a t  access t o  caDi t a i  was t h e  number one 

* ,  market e n t r y  b a r r i e r  f a c i n g  m i n o r i t i e s .  SM w o n  P o l i c v  
Reaardingr t h e  Adv-D i n  B r o a d c a a q ,  
9 2  F .C.C.2d 8 4 9 ,  852-53 ( 1 9 8 2 ) .  
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" f r o n t s "  d u r i n g  t h e  comparat ive  h e a r i n g  process, t h e  l i f t i n g  of t h e  

broadcast ownership  caps ,  and minimal small b u s i n e s s  advocacy 

b e f o r e  t h e  Commission. Congress '  repeal o f  t h e  t a x  ce r t i f i ca te  

program, which  from 1978 u n t i l  i t s  repeal i n  1995 prov ided  t a x  

i n c e n t i v e s  t o  encourage f i r m s  t o  s e l l  broadcast l i c e n s e s  t o  

m i n o r i t y  owned f i r m s ,  was regarded by i n t e r v i e w e e s  a s  a 

p a r t i c u l a r l y  s e v e r e  blow t o  m i n o r i t i e s '  a b i l i t y  t o  a c q u i r e  

b r o a d c a s t  and cable p r o p e r t i e s . u /  

The I v y  P lann ing  Group concluded t h a t  (1) b i d d i n g  c r e d i t s  

de s igned  t o  increase t h e  o p p o r t u n i t i e s  f o r  p a r t i c i p a t i o n  i n  

wireless a u c t i o n s  by small, m i n o r i t y  and women owned b u s i n e s s e s  

were i n e f f e c t i v e  and unsucces s fu l ;  ( 2 )  t h e  r e l a x a t i o n  of ownersh ip  

caps  h a s  s i g n i f i c a n t l y  decreased t h e  number of s m a l l ,  women and 

m i n o r i t y  owned b u s i n e s s e s  i n  the  b r o a d c a s t i n g  i n d u s t r y ;  ( 3 )  t h e  

d e c l i n i n g  p a r t i c i p a t i o n  of small ,  women and  m i n o r i t y  owned 

bus inesses  i n  b r o a d c a s t i n g  h a s  r e s u l t e d  i n  d imin i shed  community 

s e r v i c e  and d i v e r s i t y  of  v iewpoin t s ;  and ( 4 )  t h e  Commission had 

o f t e n  f a i l e d  i n  i t s  role  of p u b l i c  t r u s t e e  of t h e  broadcast and  

wireless spectrum by no t  p r o p e r l y  t a k i n g  i n t o  account  t h e  effect  of 

i t s  programs on s m a l l ,  m i n o r i t y  and women owned b u s i n e s s e s .  

These f i v e  s t u d i e s  were conducted pu r suan t  t o  4 7  U.S.C. b257 

(1996), which e s t a b l i s h e s  a " Na t iona l  P o l i c y "  under  which t h e  

Commission s h a l l  promote " d i v e r s i t y  of media v o i c e s ,  v igo rous  

economic compe t i t i on ,  technological  advancement and  promotion of 

u/ The t a x  c e r t i f i c a t e  p o l i c y  was repealed i n  Deduction f o r  

2 6  U . S . C .  No. 104-7,  52, 109 S t a t .  93, 93-94 (1995) ( c o d i f i e d  a t  
$ 1 0 7 1  ( 1 9 9 5 ) )  . 

Hea l th  In su rance  Cos t s  o f  Self-Employed I n d i v i d u a l s ,  Pub. L .  
. ,  
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the public interest, convenience and necessity,"- 24/ Section 251 

was drafted with the promotion of minority ownership in mind.=/ 

The importance of sound research in this record has been 

emphasized by the Commission's decision to start the comment clock 

on the date the Commission released twelve studies concerning its 

ownership rules. That fact alone makes it astonishing that nowhere 

in t h e  55 page, 181 paragraph QaLibus NPBM are the Commission's 

five broadcast-related Section 257 studies analyzed. 

It is even more astonishing that these studies are not 

discussed in the Q&Ju%WW even though the CammFssion expressly 

with o w n e u  r u l e  

review: 

241 47 U . S . C .  $257(b). 

a/ Congresswoman Cardiss Collins, a sponsor of Section 257, 
offered this interpretation of the Section: 

[Wlhile we should all look forward to the opportunities 
presented by new, emerging technologies, we cannot disregard 
the lessons of the past and the hurdles we still face in 
making certain that everyone in America benefits equally from 
our country's maiden voyage into cyberspace. I refer to the 
well-documented fact that minority and women-owned small 
businesses continue to be extremely underrepresented in the 
telecommunications field . . . .  Underlying [Section 2571 is the 
obvious fact that diversity of ownership remains a key to the 
competitiveness of the U.S. communications marketplace. 

142 Cong. Rec. H1141 at H1176-77 (daily ed. Feb. 1, 1996) 
(statement of Rep. Collins). 
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We n o t e  t h a t  a number of p a r t i e s  have exp re s sed  
concern about  t h e  fact t h a t  g r e a t e r  c o n s o l i d a t i o n  of 
ownership i n  b r o a d c a s t i n g  makes it more d i f f i c u l t  f o r  
new e n t r a n t s  -- p a r t i e s  t h a t  own no o r  o n l y  a few mass 
media o u t l e t s  -- t o  enter  t h i s  i n d u s t r y .  T h i s  i s  
p a r t i c u l a r l y  t h e  c a s e  f o r  m i n o r i t i e s  and women who are 
unde r r ep re sen t ed  i n  b r o a d c a s t i n g .  We share these 
concerns .  The Commission has  recognized  t h e  
importance of promoting new e n t r y  i n t o  t h e  b r o a d c a s t  
i n d u s t r y  a s  a means of promoting compe t i t i on  and 
d i v e r s i t y .  Indeed,  we have adopted a "new e n t r a n t "  
b idd ing  c r e d i t  a s  p a r t  of o u r  b roadcas t  a u c t i o n  
procedures  f o r  these r ea sons  and a l s o  t o  comply w i t h  
our  s t a t u t o r y  mandate t o  " ensu re  t h a t  small  
b u s i n e s s e s ,  r u r a l  t e l ephone  companies, and b u s i n e s s e s  
owned by members of m i n o r i t y  groups and  women a r e  
g iven  t h e  o p p o r t u n i t y  t o  p a r t i c i p a t e  i n  t h e  p r o v i s i o n  
of spectrum-based s e r v i c e s . "  We w i l l  moni tor  t h e  
e f f e c t s  of t h e  r e l a x a t i o n  of our  l o c a l  TV ownership  
r u l e s  on new e n t r y .  

We a r e  now gu ided  i n  c o n s i d e r i n g  i n i t i a t i v e s  t o  
encourage g r e a t e r  mino r i t y  and women-owned mass media 
b u s i n e s s e s  by a 1995 Supreme Court  d e c i s i o n  t h a t  h e l d  
t h a t  any f e d e r a l  program t h a t  uses r a c i a l  o r  e t h n i c  
c r i t e r i a  a s  a b a s i s  f o r  decision-making is s u b j e c t  t o  
s t r i c t  j u d i c i a l  s c r u t i n y .  . . .  
We a r e  p r e s e n t l y  conduc t ing  s t u d i e s  t h a t  w e  b e l i e v e  
w i l l  a l l ow  u s  t o  a d d r e s s  t h i s  issue i n  t h e  c o n t e x t  of 
our  b roadcas t  l i c e n s i n g  and ownership p o l i c i e s .  yBM 
f i e  comDletion of  t h e s e  s t u d i e s .  we w i l l n e  t h e  
s t e p s  w e  can t a k e  t o  e x D a n d t i e s  f U  

a s t  
s to est- 
r c o o p e r a t i v e  
t h e  b r o w  

, ,  
r n d u s t r v .  m x t i c u l - ?  

i n  t h e  mess m e d i a .  2§/ , ,  

. .  . .  
-, 1 4  FCC Red 12903, 12909-10 qiYl3-14 (1999)  

261 2 
' " )  ( f n s .  o m i t t e d ) .  (emphasis  s u p p l i e d )  ( " T e l e v i s i o n  Broadc- . .  
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A f t e r  t h e  s t u d i e s  were r e l e a s e d ,  t h e  Cornmission a f f i r m e d  

t h a t  " I w l h i l e  w e  a r e  concerned about  m i n o r i t y  ownership,  w e  

b e l i e v e  . . .  i n i t i a t i v e s  t o  enhance m i n o r i t y  ownership  shou ld  await 

t h e  e v a l u a t i o n  of v a r i o u s  s tudies  sponsored by t h e  Commission. 

Unfo r tuna t e ly ,  t h e  Commission seems t o  have b r o k e n  t h e s e  

p romise s .  I t  h a s  n o t  announced any review of t h e  S e c t i o n  257 

s t u d i e s .  And on t o p  of t h a t ,  it h a s  now i s s u e d  a n  omnibus 

rulemaking n o t i c e  t h a t  f a i l s  even t o  d i s c u s s  t h e  S e c t i o n  257 

s t u d i e s  .a/ 
U n l i k e  some c r i t i c s  o f  t h e  W u s  NPW , we do n o t  cast doubt 

on t h e  i n t e g r i t y  o f  t h e  twe lve  s t u d i e s  t h e  Commission d id  p l a c e  i n  

t h e  r e c o r d .  We know many of  t h e  s c h o l a r s  who performed t h e  

s t u d i e s ,  and w e  assume t h a t  t h e i r  r e s e a r c h  w a s  conducted w i th  

o b j e c t i v i t y  and i n t e g r i t y .  Our o b j e c t i o n  i s  o n l y  t o  t h e  omission 

from t h e  r eco rd  of t h e  o t h e r  f i v e  r e c e n t  Commission-sponsored 

s t u d i e s  t h a t  a r e  germane t o  t h i s  p roceed ing .  

, .  * ' ,  

-, 1 6  FCC Rcd 1067, 1078 4133 
22/ u- 
( 2 0 0 1 )  ( f n .  o m i t t e d )  ( r e v e r s e d  i n  par t  on o t h e r  grounds i n  m). T h i s  r u l i n g  came i n  response t o  MMTC's p e t i t i o n  f o r  . MMTC p r e d i c t e d  t h a t  r e c o n s i d e r a t i o n  o f  T e l e v i s l a n .  BroackasLbg 
t h a t  t h e s e  rules would c u t  t h e  number of m i n o r i t y  owned t e l e v i s i o n  
s t a t i o n s  i n  h a l f  i n  t h r e e  y e a r s .  MMTC, P e t i t i o n  f o r  P a r t i a l  
Recons idera t ion  and C l a r i f i c a t i o n ,  MM Docket No. 91-1221 ( f i l e d  
October 18, 1 9 9 9 ) ,  p .  i i .  Approximately a s  MMTC p r e d i c t e d ,  t h e  
number of m i n o r i t y  owned t e l e v i s i o n  s t a t i o n s  h a s  d e c l i n e d  from 33 
i n  1 9 9 9  t o  20 t o d a y .  

a/ A p r e s s  release announcing t h e  s tud ies  is  c i t ed  f o r  t h e  

c e r t i f i c a t e  p o l i c y .  a t  1 9  n .  1 2 2 .  

. .  

m i n i s t e r i a l  purpose  of r e c i t i ng  t h e  ex i s t ence  o f  t h e  t a x  
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Many meders of the public may not be aware of the five 

broadcast-related Section 2 5 1  studies. To help ensure that members 

of the public file comments on these Section 2 5 1  studies, we move 

their inclusion in the record, and we ask the Commission expressly 

to encourage all parties to comment on their findings and 

implications. 

Given the supreme importance of the issues in this proceeding, 

we encourage the Commission to call in all stakeholders for 

intensive consultations and, where appropriate, amend or clarify 

the Omnibus W M  so that all concerned will regard it as fair, 

objective and complete. As a first step, the Commission should 

issue a revision and clarification that grants the relief requested 

herein. 

Resaectfullv submitted. 

Executive Director 
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James Winston 
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